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ISLE OF MAN TRUST LAW
AN INTRODUCTION

Introduction

This paper does not constitute or purport to constitute a definitive statement of the law of the
Isle of Man or any other jurisdiction or any part or aspect thereof. This paper is intended purely as

a general introduction to the subject and should not be relied on in any way whatever.

Before in any way acting upon any of the ideas proposals or suggestion contained in this paper, the

reader should seek formal legal advice.

Further information on the concepts discussed is available on request.

Definition of a Trust

Isle of Man Trust law has its origins in English Trust law, which developed in the Middle Ages.
There is no complete definition of a trust in statute, since a trust is a relationship derived from
human behaviour. The rules of 'Equity’ as evolved in English law have been concerned only with the
recognition and enforcement of that relationship. In English law, the system of Equity evolved as a
parallel system to that of '‘Common Law'. It is therefore entirely incorrect to describe a Trust as

an entity derived from '‘Common Law'.

A trust is a fiduciary relationship whereby one person (the 'Trustee') receives an asset from
another person (the 'Settlor') to hold in his ownership and control for the use or benefit of a
third person (the Beneficiary’), who has the right to enforce such beneficial interest through the
Courts. The legal ownership is vested wholly in the Trustee, but the Beneficiary has an interest
recognised in ‘Equity’ and thus described as an 'equitable’ interest. There are many forms of trust,
and many definitions. Indeed, no single definition of the trust has yet been written which is
comprehensive and precise. It should not be confused with the concepts of bailment, agency, or

debt and is fundamentally not contractual in character.
For the purpose of this outline, however we may note that a trust may be:

a. Express or Non-express;
b. Private or Public;

c. Discretionary or Non-Discretionary.

An Express Trust is one created by the express and intentional declaration of a Settlor. This
declaration is normally a written 'deed’ (or 'indenture’, as is the terminology in the USA), but

may, in certain circumstances, be manifest by the behaviour of the parties concerned.
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A Non-Express Trust is one that is created without any express intention to do so by a Settlor.

Such a Trust is often termed an 'implied' trust. It may be:

a. a presumed resulting trust;
b. an automatic resulting trust;

c. a constructive trust.

The difference between a private and public trust exists purely in relation to its purposes. For
example, a Charitable Trust for a public charitable purpose is a Public Trust. Such Trusts in the
Isle of Man must be registered, must file annual audited accounts, and are subject to supervision

by Her MajesTy's ATTorney— General in the Isle of Man. A Public Trust is always an express trust.

A non-discretionary trust is where a trustee has no discretion as to which of a class of
beneficiaries shall receive benefits, nor the amounts or timing of such benefits. In a discretionary
trust the trustee has such discretion to a greater or lesser extent as the trust deed may

determine.

A 'bare’ trust is where a trustee holds property on trust for a single beneficiary absolutely. He has
no power or discretion to do anything other than hold the property, and deliver it when requested

to the beneficiary. A 'nominee’ relationship is often a bare trust.

In the normal course of international taxation planning, the normal type of trust is a private

express trust, either discretionary or non-discretionary.

However, it cannot be over-emphasised that trusts can come into existence without intention. For

example:

"If one, not being a trustee and not having authority from a trustee, takes it upon himself to
intermeddle with trust matters or to do acts characteristic of the office of trustee, he may
thereby make himself...a trustee of his own wrong - i.e. a trustee de son tort, or, as it is also

termed, a constructive trustee.” ((Mara v. Browne (1896) 1 ch, 199 at p.zog per A.L.Smith L.J.)
Agents who exceed their authority, will be 'trustees de son tort’

The proper law of the trust will normally be stated in the Trust Deed. It is important that there
exists some nexus between the parties to the trust and the jurisdiction of the proper law. A trust
being a matter 'in personam’ and not 'in rem’, the location of the parties concerned is all

important.
The situs of administration of a trust will normally be that of the trustee. As such, if the situs of
administration is in the Isle of Man, the Manx courts will have jurisdiction, irrespective of the

proper law of the trust.

In the Trustee Act, 1961, Section 65(20) there is a definition of a 'Trust' for the purposes of that

Act, but it is by no stretch of the imagination an all-embracing definition.
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Sources of the Law of Trust

The law of Trust is derived from the Rules of Equity, which evolved in England in the Middle Ages,
and which, indeed, continues to evolve. Since a Trust is a form of human relationship, trust law, at
its heart, is concerned with recognition of that relationship, enforcing its provisions and providing
remedies where there has been a breach of the relationship. Legislation has not been used to
'create’ trust law, but to guide it and to check it when it threatened to evolve undesirable

practices, or to clarify uncertainties.

The legislation that governs trusts in the Isle of Man is:
Trustee Act 1961;

Variations of Trust Act 1961;

Perpetuities and Accumulations Act 1968;

Powers of Attorney Act 1971;

Power of Attorney Act 1983;

Recognition of Trusts Act 1988;

Trusts Act 1995;

Purpose Trusts Act 1996;

Trustee Act 2o001.

Orther legislation which is relevant to trusts is as follows:
Settled Land Act 1891;

Settled Land Act 1983;

Public Charities Act 1922;

Charities Act 1962;

Charities Registration Act 1986;

Wills Act 198s.

The Trust Law of the Isle of Man is thus, with only a few minor exceptions, identical to that of
England. In this context, it is worth quoting Glidewell, J.A. from Frankland v. R in 1980.

"We have therefore had the task of .... considering ... what precisely is the application of English
decisions to Manx law on which no previous decision of this Court has been cited to us and
therefore, so far as we know, on which we are now establishing a Manx authority. The correct
principle in our view is that decisions of the English courts, particularly the House of Lords and
the Court of Appeal are persuasive in the Manx Courts but not binding. They should, however,
generally be followed unless either there is some clear decision of a Manx Court to the contrary,
or exceptionally, there is some local condition which would give good reason for not following the

particular English decision.”

In these circumstances, observations in this outline will be necessarily general in character.

Elements of a trust

As noted, a trust is not 'formed’ as such, but comes into being as a result of the express or implied

wish or actions of the Settlor. A ‘trust’ is essentially a human relationship between a Trust and
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beneficiaries relating to the disposition of the trust property. In any trust, there are certain

essential component elements.
There must be:-

a. A Settlor, sometimes also described as a 'Grantor' or a 'Trustor'. The Settlor is also referred
to as a 'creator’ or in the case of a trust set up upon death, a 'testator’. In any event, the
Settlor is the individual whose assets he has caused to be placed, given, granted or 'settled’,
into the trust or 'settlement'. It is possible for a person to be both Settlor and Trustee. In

that case, a person would, by a declaration, declare that, henceforth, he declares certain assets

of his own to be held on trust by him _
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